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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

WA TXHR HT GGV e
Revision application to Government of India:

W | B saEa Yeb RTITE, 1994 B AR AFT WY a9 T AHA B IR H GAlRT HRT B
SUERT B U ORRqw @ aferda qAdew e afe e, YRT UeR, fam wwerd, o
. el §Ria, Sfras g wae, w@we qnf, 98 fReh 110001 B B ST RO

(i) A revision application lies to the Under Secretary, to the Govt. of india, Revision Application Unit
Mingstry of Finance, Department of Revenue, 4™ Floor, Jeevan Deep Building, Parliament Street, New
Delrﬁ - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proyiso to sub-section (1) of Section-35 ibid :

(i gz @@ @ B @ ama ¥ o T SR @m @ R avermR W e eREE W oun
ey wUSPTR A g@R WusTR A AT o Wi g A A, a1l svenR a1 wueR A aw aw fah
HREF § g1 B qsrR ¥ B 9rd @ ufhar & IRM g8 o)

In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
ther factory or from one warehouse to another during the course of processing of the goods in a
Ehouse or in storage whether in a factory or in a warehouse.
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N case of rebate of duty of excise on goods exported to any country or territory outside
ndia of on excisable material used in the manufacture of the goods which are exported
D any country or territory outside India.
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(B) I case of goods exported outside India export to Nepal or Bhutan, without payment of
duty. S
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redit of any duty allowed to be utilized towards payment of excise duty on final

oducts under the provisions of this Act or the Rutes made there under and such order
qpassed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OIO and Order-In-Appeal. It should ajso be accompanied by a
cppy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
3p-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

A Yo | BT TARA Gob U G R i TNy @ uiy ardiei—
Appeal tp Custom, Excise, & Service Tax Appeliate Tribunal.

(1) BT ST g ARATIA 1944 B o 35-4) /35-F $ diaiia—
Unhder Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(@)  fEffed SRR 2 (1) @ f I SER B s Y e, el & A § A g, S
S{RA Yo ol WAy et wmamiaveRnee) o uftuw e Ofe, ssAeEe § 2MYATET,

GEAT HaT 3T |, TTRURATI, JEHETETE 380004
(a) T¢ the west regional bench of Customs, Excise & Service Tax Appeliate Tribunal (CESTAT) at

2’floor, BahumaliBhawan Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals
er than as mentioned in para-2(i) (a) above.
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The appeal to the' Appellate Tribunai shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5.,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

afy g Ry # FE A Rl & wARY Fr ¥ q UAF 99 AR B Y B BT SedE
Z A ST W gu a2 @ B gy N B e vl aRl R gEn @ [ wenRefa srdicly
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

AT YRRt 1970 YUTEIIRNG W argufi—1 & A FuiRa fhy AgER WA AR A
Faamey aaRefy Rvon oe @ ey A W U 3 UE dfaw Ees50 I BRI Yed
feme @m &ar @iy

One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended.

37 iR Hafa wmell @ e ex g e 3 oiR N e e fear o @ i W ges,
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

Ao qem, BT SEE goeb ta A@eR e mraiRaRRe) s uiedel & oama o
FAEAAI(Demand) T E5(Penalty) BT 10% Yd & &A1 FfFard ¥ | weifs, 3fpda @ s 10
#s BUT # [(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994) |

Fedrr seure, Yo HR AaER & Herda, Wi @9 "Hded & AT (Duty Demanded)-
n (Section) @5 11D & dga AR ofdr;
(ii) f&rgr araa wade e & af;
(i) A= T BTHt & Auwed dwa &@ Tl
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Centrat Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1984)

Under Central Excise and Service Tax, “Duty demanded” shall include:
{clxix) amount determined under Section 11 D; .
(clxx) amount of erroneous Cenvat Credit taken;
{cixxi) amount payable under Rule 6 of the Cenvat Credit Rules.

U & gfy wdha e & wee SE Yo AT ek W gvs Rafea & A Al fvw aw e &
Wmaﬁmmﬁmﬁaaaﬂm$10%gvmmwiﬁwm%l

In view of above, an appeal against this order shall lie before the Tribunal on payment of

7084 %\ the duty demanded where duty or duty and penaity are in dispute, or penalty, where

ey
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lone is in dispute.”
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Apex (Guj) Plastochem
Pyt Ltd, Plot No. 83 & 103, GIDC, Gozaria, Taluka : Vijapur, District :
Meghsana, Gujarat (hereinafter referred to as the appellant) against Order in
Oxyiginal No. 24/AC/MEH/CGST/20-21 dated 19-11-2020 [hereinafter referred
to| as “impugned order’] passed by the Assistant Commissioner, CGST,

Division : Mehsana, Commissionerate : Gandhinagar [hereinafter referred to

a

2]

“adjudicating authority’].

2. Briefly stated, the facts of the case is that the appellant engaged in the
manufacture of Plastic Containers (Jars) falling under Chapter 39 of the
Central Excise Tariff Act, 1985 and are not registergd with the Central .
Excise department. A case was booked against the appeéllant on the basis of
intelligence that the appellant is engaged in the manufacture of Plastic Jars
o} job work basis for the principal Vimal Qil & Food Ltd and Gujarat Spices
afjd Oil Seeds Growers Co-op Union Limited, who are manufacturers of
edible oil, without following the procedure specified under Notification No.
234/86-CE dated 25.03.1986. The benefit of the said notification is not
ayailable to the appellants, as the final products i.e. edible oil and vanaspati
ghee, for packing of which the plastic jars are manufactured and cleared, are

edempted from Central Excise duty. By including the value of job” work

mpnufacturing, the value of clearance of job work goods exceeded the
threshold limit of Rs. 1 crore as per SSI exemption notification. The

dgpartment was of the view that the value exceeding Rs. 1 crore was liable

for payment of Central Excise duty. The total value of the goods
mfanufactured and cleared by the appellant for the F.Y. 2005-06 was
R$.1,19,10,917/-. The appellant was, therefore, liable to pay central excise
d\hty of Rs.3,11,862/- on the value of Rs.19,10,917/-. The appellant had paid
the duty vide Challan dated 23.08.2006 and 07.09.2006.

2fl  The appellant was issued a SCN bearing No. V.85/3-2/D/2007-08 dated
04.04.2007 which was adjudicated vide OIO No. 13/D/2007-08 dated

*28.01.2008, wherein the demand for duty was confirmed along with interest

the duty already paid was appropriated. Penalties under Section 11AC of
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the Central Excise Act, 1944 and Rule 26 of the Central Excise Rules, 2002

ere also imposed. Being aggrieved, the appellant filed appeal before the
ommissioner (Appeals), Ahmedabad, who rejected the appeal. The appellant
arried the matter in appeal before the Hon’ble Tribunal, Ahmedabad. The
on’ble Tribunal vide Order No. A/11852-11853/2018 dated 03.08.2018
pheld the demand, but reduced the penalty to 26% subject to the condition
hat the duty, interest and penalty were paid within one month from the date
f receipt of the order. The appeal filed by the Director of the appellant firm
as dismissed. The appellant paid the penalty amounting to Rs.77,966/- vide
hallan dated 03.10.2018.

.2 Subsequently, the appellant filed an application for Restoration of
ppeal before the Hon'ble Tribunal on the grounds that order was passed ex-
arte and that they did not receive the notice of hearing. The Hon'ble
ribunal vide Order dated 20.02.2019 restored the appeal of the appellant.
he appeal was decided by the Hon'ble Tribunal vide Order No. A/11707-
1714/2019 dated 06.09.2019 and the demand for the extended period was set
side. The Hon’ble Tribunal remanded the matter back to the adjudicating
uthority for re-computing the demand for the normal period. It was also
eld that the appellant were entitled to Cenvat Credit, subject to verification
f duty paying documents. The demand was also ordered to be re-quantified
y giving benefit of cenvat credit and deduction on account of cenvat credit

or the purpose of valuation of the job work goods.

3 In the denovo proceedings, the demand for Central Excise duty

mounting to Rs.3,11,862/- was confirmed along with interest and penalty.

Also penalty was imposed upon the Director of the appellant firm as well as

the Chief Accountant of M/s.Vimal Oil & Foods Ltd.

3. Being aggrieved with the impugned order, the appellant has filed the

Instant appeal on the following grounds :

The matter is absolutely in their favour as they could not get the duty
paying documents, of the raw materials used in the manufacture of
plastic jars on job work, as they weére seized from their factory under

Panchnama on 18.08.2006. This is also shown at Sr.No. 4 of Annexure
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‘A’ to the SCN dated 04.04.2007 issued to them. They had requested for
copies of the documents vide their letter dated 18.09.2019 but they did
not get the same. This fact was also informed to the adjudicating
authority vide letter dated 26.06.2020.

As regards the observation of the adjudicating authority that the copies
of the records were already provided to them, it-is submitted that at
Sr.No.4 of Annexure ‘A’ to the SCN it is mentioned that the records
were available for inspection. However, they were not made available
for inspection and copies of the same were also not provided to them.
The Hon’ble Tribunal had specifically mentioned that there should not
be penalty under Section 11AC of the Central Excise Act, 1944.

However, the adjudicating authority has wrongly imposed penalty.

Personal Hearing in the case was held on 28.12.2021 through virtual

mpde. Shri Hardik V. Vora, Advocate, appeared on behalf of the appellant for

thfe hearing. He reiterated the submissions made in appeal memorandum.

I have gone through the facts of the case, submissions made in the

Appeal Memorandum and the submissions made at the time of personal
hdaring. I find that in the first round of litigation, the Hon’ble Tribunal,
Aleedab'ad had vide Order No. A/11707'11714/2019 dated 06.09.2019

renanded back the case to the adjudicating authority. The relevant part of

the said order is reproduced as under :

“ In view of above consistent view (aken by this Tribunal, we have no
hesitation in holding that since in the present case is of prior to larger
Bench decision, the matter was in favour of the assessee in many
Judgments and the matter was finally settled by Larger Bench, The
period involved in the present case is much before the Larger Bench
Decision, therefore, there is no malafide on the part of the appellant.
Hence the demand for the extended period is set aside.

7. We further find that if any demand for the normal period exists,
the adjudicating authority should be recomputed. As per the submission
of the appellant, the appellant were receiving inputs along with duty
paying documents, accordingly, they are entitled for the Cenvat credit
subject to wverification of duty paying document. As regard, the
deduction of excise duty on inputs to arrive at valuation of the job work
goods, it is settled law as per Hon’ble Supreme Court judgment in case
of Dai Ichi Karkaria Lid (supra), therefore, if any demand arise for the
normal period, the same needs to be re-quantified by giving benefit of
Cenvat credit and deduction on Cenvat credit for the purpose of
valuation of job work goods.
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8. As per our above discussion, the appeals related to the demand of
extended period are allowed and in respect of demand for the normal
peried it is remanded to the adjudicating authority for re-quantification
of the demand. It is made clear that since we have held that there was
no malafide on the part of the appellants, no penalty is imposable on all
the appellants in respect of any duty liability arise after requantification. The
‘appeals are disposed of in above terms.”

p.1 I find that the Hon'ble Tribunal had set aside the demand for the
pxtended period and remanded back the case for re-computing the demand
for the normal period of limitation and also by allowing the benefit of cenvat
credit, subject to verification of the duty paying documents, as well as allow
leduction of cenvat credit for the purpose of valuation. The Hon’ble Tribunal
had also held that penalty was not imposable on all the appellants as there

was no malafide or their part.

i With regard to the issue of the demand for normal period of limitation,
| find that the appellant have not contested the impugned order on the issue
of limitation in their appeal, therefore, the same is not being deliberated

ipon.

/. In respect of the issue of allowing Cenvat Credit, | find that the
rdjudicating authority has at Para 29 of the impugned order observed that “ 7
ind that copies of records withdrawn as per Annexure-A to the Panchnama
Hated 18.08.2006 drawn at the factory premises of the Noticee was already
provided to the Noticee’. However, it has not been stated as to when the
gopies of the records were provided to the appellant and neither is there
fnything on record to support the observation of the adjudicating authority. 1
find that Sr.No. 4 of Annexure —A to the SCN issued to appellant contains the

i«

dlescription “ Records withdrawn as per Annexure ‘A” to the Panchnama
Hated 18.08.2006 drawn at the factory premises of M/s.Apex ( Guy) Plastochemn:
Pvt. Ltd., Gozaria’ and in the remarks column it is stated that “Available for
{nspection’’. This indicates that the copies of the records were not made

Jnvailable to the appellant. Be that as it may. when the appellant had

yequested for copies vide their letter dated 18.09.2019 and 26.06.2020, they
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7.1 Since the documents were already with the department, the
adjudicating authority should have, without Waiting. for the same to be
supmitted by the appellant, verified the documents to determine the cenvat
crgdit admissible to the appellant. After being in possession of the documents
withdrawn under panchnama, the burden of producing the duty paying
doguments cannot be cast upon the appellant. By doing and denying cenvat
crgdit to the appellant, the adjudicating authority has negated the relief
grqnted to the appellant by the Hon’ble Tribunal. Therefore, the matter is
required to be remanded back to the adjudicating authority for verifying the

dupy paying documents and allowing the admissible cenvat credit to the

appellant.

8. The Hon'ble Tribunal had also directed that the demand is to be re-
quantified in light of the judgment of the Hon’ble Supreme Court in the case
of [Dai Ichi Karkaria Itd by allowing deduction of cenvat credit for the

putpose of valuation of the job work goods. The directions of the Hon’ble

Tribunal at Para 7 of Order dated 06.09.2019 is very clear and specific.
Hofwever, I find that the adjudicating authority has, rather than following
angl complying with the directions of the Hon’ble Tribunal, proceeded to
deflermine the applicability of the judgement of the Hon’ble Supreme Court.
The adjudicating authority has at Para 39 of the impugned order recorded his
finfling that “ Therefore, I hold that the decision of the Apex court Dai Ichi

Karkaria case is not applicable In instant casé’. The Hon'ble Tribunal had

nofl directed the adjudicating authority to examine or determine the
applicability of the judgment of the Hon’ble Supreme Court. In  clear
dispbedience of the directions of the Hon’ble Tribunal, the adjudicating
authority has denied the benefit of the deduction of cenvat credit for

determining the value of the goods. This is an act of judicial indiscipline on

th

2]

part of the adjudicating authority.

9, I further find that the adjudicating authority has imposed penalty,
eqyal to the duty, amounting to Rs.3,11,862/- on the appellant. He has also

ippellant firm and Rs.20,000/- on Shri Jitubhai M. Patél, Chief Accountant
AXs. Vimal Oil & Foods Ltd. At Para 8 of their judgment, the Hon’ble
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ppellants, no penalty is mmposable oh all the appellants in respect of any
uty liability arising after re-quantification. Shri Deepakbhai Ravjibhai
atel, Director of appellant firm was also one of the appellants before the
on’ble Tribunal. However, since neither he nor Shri Jitubhai M. Patel are
arties to the present appeal, I am not dealing with the imposition of
enalties on them. In so far as the penalty on the appellant, 1 find that the
ame 1s an act of non-application of mind on the part of the adjudicating

uthority and an act in utter dis-obedience of the order of the Hon'ble

~

['ribunal. The impugned order, pertaining to the imposition of penalty, is

therefore, bad in law and hence, not sustainable.

0. In view of the facts discussed herein above, the impugned order is set

side and remanded back to the adjudicating authority for re-quantifying the
Lemand after allowing the benefit of cenvat credit to the appellant, to the
¢xtent it 1s admissible on verification of the duty paying documents. The
demand is also required to be re-quantified by allowing deduction of the
tenvat credit for the purpose of valuation of the goods manufactured on job
“work. The adjudijcating authority is directed to p.rovide copies of the
flocuments withdrawn from the appellant within 15 days from the receipt of
this order to enable the appellant to submit their claim for cenvat credit. The
hppellant 1s directed to submit their claim for cenvat credit along with the
Huty paying documents within 15 days of receipt of the documents from the
hdjudicating authority. The appeal to this extent is allowed by way of

remand. The impugned order, to the extent it pertains to imposition of the

benalty on the appellant, is set aside.

11.  3TTerehal earT gof o1 318 ITAe & fATeRT 3ued i & fovar rar &

The appeal filed by the appellant stands disposed off in above terms.

/ /q’o})’
( Akﬁi?eshW
Commissioner’ (Appeals)

Dt TIIh2029.

t

N.Su anarayana‘n. Iyer)
Buperintendent(Appeals),
CGST, Ahmedabad.
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BY RPAD / SPEED POST
Tg

M/s. Apex (Guj) Plastochem Pvt Litd, ‘ Appellant
Plot No. 83 & 103, GIDC,

Gozaria, Taluka : Vijapur,

District : Mehsana, Gujarat

The Assistant Commissioner, Respondent

CGST & Central Excise,

Division- Mehsana,

Commissionerate : Gandhinagar

Cdpy to’

I. The Chief Commissioner, Central GST, Ahmedabad Zone.

2. The Commissicner, CGST, Gandhinagar.

3. The Assistant Commissioner (HQ System), CGST, Gandhinagar.

(for uploading the OIA)

1+44"Guard File. ®
5. P.A. File.




